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A changing environment
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Intellectual Property Regime in Luxembourg

Timeline

January 1,

2008
Introduction of
art. 50bis LIR

_‘

January 1, 2009
Extension to domain
names &

introduction for NWT
exemption

December
2015

Law repealing
art. 50bis LIR

July 1,
2016
Repeal of art
50bis for
CIT/MBT
purposes

January 1,
2017
Repeal of art
50bis for NWT
purposes on
certain eligible
IPs

June 30,
2021

End of
grandfathering
period of art
50bis LIR.
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Legal aspects
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INTELLECTUAL PROPERTY AND TAXES
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7 May 2018 © Office Freylinger



G,

OFFICE FREYLINGER

INTELLECTUAL PROPERTY AN ASSET FOR
YOUR COMPANY
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Intellectual Property = Family Jewels

7 May 2018 © Office Freylinger 6
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A Definition of Intellectual Property

Legal field that protect the creations of the mind

IP rights confer exclusive rights
(State guaranteed monopolies)

ldeas cannot be protected as such — only the expression of
the idea can be protected

7 May 2018 © Office Freylinger
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Extent of IP

Intellectual Property
Trademarks Patents

Literary and artistic work neighbouring rights

Artistic works II Sui generis right

incl. Software I for databases

Performing Broadcasting Regd. Designs

Production of
phonograms

7 May 2018 © Office Freylinger 8
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Most Valuable IP Assets

7 May 2018

Most Valuable IP Assets
Companies name the rights most crucial 1o

their business,

B Corporate trademarks
W Product trademarks
N Patents

W Copyrights

B Unpatented know how

© Office Freylinger

Source: Intellectual
property survey of U.K.
companies,
PricewaterhouseCoopers,
March 2002.
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“Actifs éligibles”

An invention protected by
a patent / utility model
an SPC
a pediatric extension
an Orphan drug status
a Plant certificate
A Computer program protected by COpYyrights

7 May 2018 © Office Freylinger 10
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Rights are not eligible anymore
(art 50 Bis LIR)

Trademarks
Designs

Domain names

7 May 2018 © Office Freylinger 11
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On The Menu Today

Patents Software protection

inventions Multiple protections, including

7 May 2018 © Office Freylinger

Source code (copyrights)
Design
Trademark

Patent
Contract

12
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Intellectual Property is everywhere

_—

www.freylinger.com 1
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1.
WHAT IS A PATENT OF INVENTION ?
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mrusiional Bureay
@ Eurapean Patent Ofice
INTERNATIONAL APPLICATION PUBLISHED UNDER THE PATENT COOPERATION TREATY (PCT) 0 659 375 A1

(71 Publicaion numiber:
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(51) International Patent Classification 5 {11) International Publication Number: WO 92/05080
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= EUROPEAN PATENT APPLICATION
(21) International Application Number: PCT/DE91/00275 lﬂl}l)mp-md smam:T AFT fgxr;]pe;; pa&eu&i\g} I?H, l{:
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(54) Title: DRIP-CATCHER FORRESTER & BOEHMERT
Franz-Josaph-Strasse 38
(57) Abstract a D-B0B0T Minchan (DE}
The invention relates to & drip-catcher for, for instance, a botle and in- _L‘ﬂ i
tended for preventing dripping #nd drops seeping from the hotlle orifice during
pouring. The drip-catcher of the invention simply consists of a piece (1) of fexible (=) A botle support.

and elastic foil material, preferably plastic material foil having the thickness of
.12 mm. The diameter of the piece of material may be 60-80 mm. Whenused as a
drip-catcher the piece of material is rolled into lnﬂblnns cylindrical form and in- —1 (T A free-sianding botile support (1) for supporting
st n e ""’g“o“ji!h“’“g“ D"‘“"‘T;‘;:‘mmnhdmﬂf_ﬂguﬂéﬁ & Dol in & substantialy borizontal atiivde above &
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ﬂ:}fum‘fs of the foil material and its liquid-repellent m?::mswmwu i Feafizontal Supean Suress upon which e Supoon
drop-catcher. 11} Is stood, which support (1) has a haad portion (6]
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the small thickness and liquid-repellent surface of the material. and retaining & meck ol the Doltle, which botlke
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F {7y has a cuved contact face {11y dor rasting on a
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ol Suppon and Dollle abowe T8 curved contact 1aos
A1) far & rangs of pasitions of thi neck of i bottka
rolativa o the recoiving and retaining moans 48,8, 10)
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EP 0 659 375 A1
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Contract between Two Parties

The proprietor of the invention and the State

The proprietor of the invention:

discloses his invention to the State & authorises the State to publish the
Invention after a certain time

The State:

grants to the proprietor of the invention a monopoly on his invention
(normally for a period of 20 years); provided that the invention is patentable

7 May 2018 © Office Freylinger 16
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DISCLOSURE OF THE INVENTION
against a
MONOPOLY

THAT ’S THE DEAL

7 May 2018

© Office Freylinger
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Principles

On the one hand On the other hand

* give the inventor moral recognition ¢ promotion of the disclosure of
for his feat technical knowledge

* give the proprietor of the invention
the chance to make profit

¢

monopoly of exploitation limited in time * _promOtion Of_innovation & _
investments in R&D promotion of
technology exchange

 documentation of technical
knowledge

* make technical knowledge easily
tradable

7 May 2018 © Office Freylinger 18
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However beware

.
If the inventor does not sufficiently disclose his invention

4

the State will not be prepared to grant him the monopoly.

1.
If the inventor has already published his invention

J

the State has no reason to grant him the monopoly.
Why should the State pay for something, that is already available to the public?

7 May 2018 © Office Freylinger 19
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The requirements for patentability

No State will grant an inventor a monopoly - a patent - if the
iInvention does not fulfill certain requirements for patentability.

7 May 2018 © Office Freylinger 20
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Article 52(1) of the
EUROPEAN PATENT CONVENTION (EPC)

“European patents shall be granted for any inventions, in all fields
of technology, provided that they are new, involve an inventive
step and are susceptible of industrial application.”

7 May 2018 © Office Freylinger 21
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Requirements:

* Industrial application
* Novelty
* Inventive step

All three requirements must be fulfilled
to obtain a patent

7 May 2018 © Office Freylinger 22
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Software protection
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Software protection = Napoleon pastry

Recipe :

o IP rights

o .... Know how

o ... and contracts!

7 May 2018 © Office Freylinger 24
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MULTIPLICITY OF IP RIGHTS

No specific protection

But various existing IP rights, cohabiting:

o Copyrights — for source code

o Trademarks — for names and icons, logos
o Designs — for look and feel, appearance

o Patents — for technical inventions embedded in software

7 May 2018 © Office Freylinger 25
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Requirements for a computer program to be
protected by copyrights

Copyright is automatic (no registration required)
As soon as it is created

Originality - determined by the Courts in fine

NB: Two authors may own copyrights if the duplication was coincidental, and
neither was copied from the other.

7 May 2018 © Office Freylinger 26
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Copyrights on software
Several elements:

o Financial elements - 70 years, transferable
« Distribution / Reproduction / adaptation

e Public performance

o Moral elements — perpetuals, non transferable
* Right to be named
* Integrity of the work

7 May 2018 © Office Freylinger 27
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Usually the
AUTHOR
owns the copyright in his work

7 May 2018 © Office Freylinger 28
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Persons hired to produce copyright work

Owner of the copyright is not necessarily the person or
company who commissioned the work

Necessity for a company to ensure that it is the owner of the
copyright

- awritten assignment of the
copyright

7 May 2018 © Office Freylinger 29
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Software and open source

o Magic / easy to use open source

o |IP rights (copyrights, trademarks, patent) based
system

o Dangerous for clients
o Norights
o No IP tax exemption?

7 May 2018 © Office Freylinger 30
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Contracts
Required to ensure security and tax certainty:

o With employees

« No only transfer of rights on source code, but other
elements

« Confidentiality, etc.

o With external providers / developers
« Transfer of rights

« Open source questions : Interfacing vs Integrating

7 May 2018 © Office Freylinger 31
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Main differences between the two IP tax regimes

Qualifying
taxpayers

Eligible IPs

Eligible
income

© 2018 Deloitte Tax & Consulting

Art. 50bis LIR

Individuals (resident/non-resident) carrying out a
commercial activity in Lux;

Resident corporate entities;

Luxembourg permanent establishment of non-
resident corporate entities.

Art. 50ter LIR

Individuals (resident/non-resident) carrying out a
commercial activity in Lux;

Resident corporate entities;

Luxembourg permanent establishment of non-
resident corporate entities.

Patents, including:
«  Utility models,
*  Supplementary protection certificates
Copyrights on software;
Trademarks;
Domain names;
Designs;
Models

Patents, including:
+  Utility models,
- Supplementary protection certificates,
+  Plant breeders’ rights,
*  Orphan drug designations;
Copyrights on software;

Royalty income;

Gain realized upon sale of the qualifying IP rights;
Embedded IP income on a patented IP; and
Income derived within the framework of a trial or
arbitration proceedings.

Royalty income;

Gain realized upon sale of the qualifying IP rights;
Embedded IP income on an egligible IP; and
Income derived within the framework of a trial or
arbitration proceedings.

Removed
Added

34




Computation
of net IP
income

Tracking and
tracing

Nexus
requirement

CIT/MBT
exemption

NWT
exemption

© 2018 Deloitte Tax & Consulting

Art. 50bis LIR

Gross eligible income - Current year operating
expenses in direct economic relation with the IP.

Upon sale of the IP, recapture of 80% of net losses
linked with the IP.

Main differences between the two IP tax regimes

Art. 50ter LIR

Adjusted income - Current year total expenditures
(nexus) and operating expenses indirectly linked with
the IP

Prior year net losses linked with the IP and not yet
absorbed by a net positive income (current recapture)

Per IP for the purpose of:
(i) Net IP income.

Per IP or product/service deriving from a group of IPs
for the purpose of:

(i) Nexus ratio (eligible and total expenditures)

(ii) Net IP income

No

Yes (benefit proportional to nexus ratio)

80% of net IP income

80% of net IP income * nexus ratio

100% of qualifying IPs

100% of qualifying IPs

Removed
Added

35




One formula - the nexus ratio

Income
benefiting
from 80%
exemption

2018 Deloitte Tax & Consulting

Net adjusted
income

30% uplift
(Max ratio
of 1)

Qualifying
Expenditures

Overall
expenditures

Nexus ratio - Cumulative

\ )
Y

36



Eligible expenditures vs overall expenditures

The nexus ratio

R&D expenditures incurred in
Luxembourg (or through a
Permanent Establishment located in
the European Economic Area)

VEersus

R&D expenditures outsourced to
unrelated parties (private-public
partnership)

\ Eligible expenditures |
Y

Qualifying expenditures

IP Acquisition cost

R&D expenditures subcontracted
to related parties (e.g. under

contract development
arrangement).

Overall expenditures

Y

. Nexus ratio (CUMULATIVE!) J

Y

© 2018 Deloitte Tax & Consulting

If IP developed in-
house and outsourcing
to related party is
zero, then nexus

ratio is 1 and level
of deduction is
maximized

37



Determination of the adjusted and compensated net eligible IP income
Concept

» Exemption only granted when the net eligible IP income is positive (on an adjusted and compensated basis)
» Objective: prevent net IP losses to offset other income taxed at full rates on a permanent basis

> Three steps approach:

2. Adjustment (prior year
net expenditures in
relation with the eligible
IP right)

1. Determination of
net eligible income
(current year)

3. Compensation
(between different
IP rights)

» Net positive adjusted and compensated eligible IP income qualifies for the exemption (proportional to
nexus ratio)

© 2018 Deloitte Tax & Consulting 38



Simplified application example

A Luxembourg taxpayer develops a software and incurs R&D costs of EUR 50,000 and EUR 20,000 in years N and N+1.
These costs include sub-contracting of some R&D functions to a related entity which are recharged to the Luxembourg
taxpayer for an amount of respectively EUR 15,000 and EUR 6,000.

As from year N+2, the software is licensed to a customer for a gross annual royalty of EUR 40,000. during that same
year, the Lux taxpayer incurs costs related to the improvement of the software for EUR 10,000.

N N+1 N+2 N+3 N+4
Gross income 0 0 40,000 40,000 40,000
Eligible expenditures 35,000 14,000 10,000 0 0
Total expenditures 50,000 20,000 10,000 0 0
Commercial result (50,000) (20,000) 30,000 40,000 40,000
Eligible expenditures 35,000 49,000 59,000 59,000 59,000
Total expenditures 50,000 70,000 80,000 80,000 80,000
30% uplift 45,500 63,700 76,700 76,700 76,700
Nexus Ratio (rounded) 91% 91% 95% 95% 95%
Current year net eligible 5, 4, (20,000) 30,000 40,000 40,000
income
Adjustment (prior years
net negative income) / / (70,000) (40,000) /
Net eligible income 0 0 (40,000) 0 40,000
Exemption (1) * (2) *
80% 0 0 0 0 (30,400)
Taxable basis 9,600
Tax (26%) 2,496

39



New Luxembourg IP box
Key points to consider

Switch from
Art 50bis to
Art 50ter

Tracking of
the expenses
and IP income

Nexus ratio
management

Determination

© 2018 Deloitte Tax & Consulting

of the
adjusted IP
income

Documentation

40



New Luxembourg IP box
Transfer pricing aspects

Eligible income

Royalties or capital gains

Share of non- eligible

Share of eligible IP IP

Share of
eligible IP

© 2018 Deloitte Tax & Consulting

Embedded IP component

Sale of products or services

Other components

Share of
non-
eligible IP




New Luxembourg IP box
Transfer pricing aspects

« 2015 Final Report on BEPS Action 8 on intangibles introduces
concept of DEMPE functions (development, enhancement,
maintenance, protection and exploitation) and control over risk

 Differentiation between legal and economic ownership of IP for tax
OECD/G20 Base Erosion and Profit Shifting
purposes Project

« Economic ownership to IP requires i) control over risk/substance étggg:gegmﬂe\;;ﬂgmg

(material economic activity) and ii) financial capacity to bear risk Creation

+ OECD defines control over risk as “[...] i) capability to make decisions ACTIONS 8-10: 2015 Final Reports
to take on, lay off, or decline a risk-bearing opportunity and i/ 7
ii) capability to make decisions on whether and how to respond to
the risks associated with the opportunity (together with the actual
performance of that decision-making function)”

« Financial capacity to assume risk defined as "“[...] access to funding
to take on risk or to lay off risk, to pay for risk mitigation functions
and to bear the consequences of the risk if the risk materializes”

« Examples of control over risk include:
+ Setting of R&D agenda, instructions and monitoring of
activities;
+ Management and control of budgets; or

« Important decisions on changes to R&D strategy and
protection of IP.

© 2018 Deloitte Tax & Consulting 42



New Luxembourg IP box
Transfer pricing aspects

« Branch can be set up as service provider if properly aligned from
transfer pricing perspective

« Profit attribution between head office and branch(es) based on 2010
OECD guidance on attribution of profits to permanent establishments

« Attribution of IP ownership follows substance and control over risk

« If LuxCo performs sufficient control over risk with respect to
activities performed at level of branch, then IP related profits should
also be attributed to head office in Luxembourg

» Based on functional profile as service provider, branch would earn
routine return (typically cost plus based compensation) - v

» Dealings between head office and branch(es) are within one legal
entity leading effectively to higher threshold for recognition of Branch
dealings and transfer pricing documentation requirements to support
functions performed

© 2018 Deloitte Tax & Consulting 43
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FATENT AND FMARK ATTORNEYS

Deloitte is a multidisciplinary service organization which is subject to certain regulatory and professional restrictions on the types of services we can provide to our clients, particularly where an audit relationship exists, as
independence issues and other conflicts of interest may arise. Any services we commit to deliver to you will comply fully with applicable restrictions.

This communication contains general information only, and none of Deloitte Touche Tohmatsu Limited, its member firms, or their related entities (collectively, the “Deloitte network”) is, by means of this communication,
rendering professional advice or services. Before making any decision or taking any action that may affect your finances or your business, you should consult a qualified professional adviser. No entity in the Deloitte
network shall be responsible for any loss whatsoever sustained by any person who relies on this communication.

Deloitte refers to one or more of Deloitte Touche Tohmatsu Limited, a UK private company limited by guarantee ("DTTL"), its network of member firms, and their related entities. DTTL and each of its member firms are
legally separate and independent entities. DTTL (also referred to as “Deloitte Global”) does not provide services to clients. Please see www.deloitte.com/about for a more detailed description of DTTL and its member
firms.

Deloitte provides audit, consulting, financial advisory, risk management, tax and related services to public and private clients spanning multiple industries. Deloitte serves four out of five Fortune Global 500® companies
through a globally connected network of member firms in more than 150 countries bringing world-class capabilities, insights, and high-quality service to address clients’ most complex business challenges. To learn more
about how Deloitte’s approximately 225,000 professionals make an impact that matters, please connect with us on Facebook, LinkedIn, or Twitter.
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